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(Acts whose publication is obligatory)

COUNCIL REGULATION (EC, EURATOM) No 2988/95
of 18 December 1995

on the protection of the European Communities financial interests

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 235 thereof,

Having regard to the Treaty establishing the European
Atomic Energy Community, and in particular Article 203
thereof,

Having regard to the proposal from the Commission ('),

Having regard to the opinion of the European Parli-
ament (3,

Whereas the general budget of the European Communi-
ties is financed by own resources and administered by the
Commission within the limit of the appropriations autho-
rized and in accordance with the priaciple of sound
financial management; whereas the Commission works
in close cooperation with the Member States to that end ;

Whereas more than half of Community expenditure is
paid to beneficiaries through the intermediary of the
Member States ;

Whereas detailed rules governing this decentralized admi-
nistration and the monitoring of their use are the subject
of differing detailed provisions according to the Commu-
nity policies concerned ; whereas acts detrimental to the
Communities’ financial interests must, however, be coun-
tered in all areas;

Whereas the effectiveness of the combating of fraud
against the Communities’ financial interests calls for a
common set of legal rules to be enacted for all areas
covered by Community policies ;

() O] No C 216, 6. 8. 1994, p. 11.
(» OJ No C 89, 10. 4. 1995, p. 83 and opinion delivered on 30
November 1995 (not yet published in the Official Journal).

Whereas irregular conduct, and the administrative
measures and penalties relating thereto, are provided for
in sectoral rules in accordance with this Regulation ;

Whereas the aforementioned conduct includes fraudulent
actions as defined in the Convention on the protection of
the European Communities’ financial interests ;

Whereas Community administrative penalties must
provide adequate protection for the said interests;
whereas it is necessary to define general rules applicable
to these penalties;

Whereas Community law has established Community
administrative penalties in the framework of the common
agricultural policy ; whereas such penalties must be esta-
blished in other fields as well;

Whereas Community measures and penalties laid down
in pursuance of the objectives of the common agricultural
poilcy form an integral part of the aid systems ; whereas
they pursue their own ends which do not affect the
assessment of the conduct of the economic operators
concerned by the competent authorities of the Member
States from the point of view of criminal law; whereas
their effectiveness must be ensured by the immediate
effect of Community rules and by applying in full
Community measures as a whole, where the adoption of
preventive measures has not made it possible to achieve
that objective ;

Whereas not only under the general principle of equity

- and the principle of proportionality but also in the light

of the principle of ne bis in idem, appropriate provisions
must be adopted while respecting the acquis communau-
taire and the provisions laid down in specific Community
rules existing at the time of entry into force of this Regu-
lation, to prevent any overlap of Community financial
penalties and national criminal penalties imposed on the
same persons for the same reasons;
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Whereas, for the purposes of applying this Regulation,
criminal proceedings may be regarded as having been
completed where the competent national authority and
the person concerned come to an arrangement;

Whereas this Regulation will apply without prejudice to
the application of the Member States’ criminal law ;

Whereas Community law imposes on the Commission
and the Member States an obligation to check that
Community budget resources are used for their intended
purpose ; whereas there is a need for common rules to
supplement existing provisions ;

Whereas the Treaties make no provision for the specific
powers necessary for the adoption of substantive law of
horizontal scope on checks, measures and penalties with a
view to ensuring the protection of the Communities’
financial interests ; whereas recourse should therefore be
had to Article 235 of the EC Treaty and to Article 203 of
the EAEC Treaty;

Whereas additional general provisions relating to checks
-and inspections on the spot will be adopted at a later
stage,

HAS ADOPTED THIS REGULATION :

TITLE 1
General principles

Article 1

1. For the purposes of protecting the European
Communities’ financial interests, general rules are hereby
adopted relating to homogenous checks and to adminis-
trative measures and penalties concerning irregularities
with regard to Community law.

2. ‘Irregularity’ shall mean any infringement of a provi-
sion of Community law resulting from an act or omission
by an economic operator, which has, or would have, the
effect of prejudicing the general budget of the Communi-
ties or budgets managed by them, either by reducing or
losing revenue accruing from own resources collected
directly on behalf of the Communities, or by an unjusti-
fied item of expenditure.

Article 2

1. Administrative checks, measures and penalties shall
be introduced in so far as they are necessary to ensure the
proper application of Community law. They shall be
effective, proportionate and dissuasive so that they provide

adequate protection for the Communities’ financial inte-
rests.

2. No administrative penalty may be imposed unless a
Community act prior to the irregularity has made provi-
sion for it. In the event of a subsequent amendment of
the provisions which impose administrative penalties and
are contained in Community rules, the less severe provi-
sions shall apply retroactively.

3. Community law shall determine the nature and
scope of the administrative measures and penalties neces-
sary for the correct application of the rules in question,
having regard to the nature and seriousness of the irregu-
larity, the advantage granted or received and the degree of
responsibility.

4. Subject to the Community law applicable, the proce-
dures for the application of Community checks, measures
and penalties shall be governed by the laws of the
Member States.

Article 3

1. The limitation period for proceedings shall be four
years as from the time when the irregularity referred to in
Article 1 (1) was committed. However, the sectoral
rules may make provision for a shorter period which may
not be less than three years.

In the case of continuous or repeated irregularities, the
limitation period shall run from the day on which the
irregularity ceases. In the case of multiannual
programmes, the limitation period shall in any case run
until the programme is definitively terminated.

The limitation period shall be interrupted by any act of
the competent authority, notified to the person in ques-
tion, relating to investigation or legal proceedings concer-
ning the irregularity. The limitation period shall start
again following each interrupting act.

However, limitation shall become effective at the latest on
the day on which a period equal to twice the limitation
period expires without the competent authority having
imposed a penalty, except where the administrative proce-
dure has been suspended in accordance with Article 6 (1).

2. The period for implementing the decision establi-
shing the administrative penalty shall be three years. That
period shall run from the day on which the decision
becomes final.

Instances of interruption and suspension shall be
governed by the relevant provisions of national law.

3. Member States shall retain the possibility of
applying a period which is longer than that provided for
in paragraphs 1 and 2 respectively.
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TITLE II

Administrative measures and penalties

Article 4

1. As a general rule, any irregularity shall involve with-
drawal of the wrongly obtained advantage :

— by an obligation to pay or repay the amounts due or
wrongly received,

— by the total or partial loss of the security provided in
support of the request for an advantage granted or at
the time of the receipt of an advance.

2. Application of the measures referred to in paragraph
1 shall be limited to the withdrawal of the advantage
obtained plus, where so provided for, interest which may
be determined on a flat-rate basis.

3. Acts which are established to have as their purpose
the obtaining of an advantage contrary to the objectives of
the Community law applicable in the case by artificially
creating the conditions required for obtaining that advan-
tage shall result, as the case shall be, either in failure to
obtain the advantage or in its withdrawal.

4. The measures provided for in this Article shall not
be regarded as penalties.

Article 5

1. Intentional irregularities or those caused by negli-
gence may lead to the following administrative penalties :

(a) payment of an administrative fine;

(b) payment of an amount greater than the amounts
wrongly received or evaded, plus interest where appro-
priate ; this additional sum shall be determined in
accordance with a percentage to be set in the specific
rules, and may not exceed the level strictly necessary
to constitute a deterrent;

(c) total or partial removal of an advantage granted by
Community rules, even if the operator wrongly bene-
fited from only a part of that advantage;

(d) exclusion from, or withdrawal of, the advantage for a
period subsequent to that of the irregularity ;

(e) temporary withdrawal of the approval or recognition
necessary for participation in a Community aid
scheme ;

(f) the loss of a security or deposit provided for the
purpose of complying with the conditions laid down
by rules or the replenishment of the amount of a
security wrongly released ;

(g) other penalties of a purely economic type, equivalent
in nature and scope, provided for in the sectoral rules
adopted by the Council in the light of the specific
requirements of the sectors concerned and in compli-
ance with the implementing powers conferred on the
Commission by the Council.

2.  Without prejudice to the provisions laid down in the
sectoral rules existing at the time of entry into force of
this Regulation, other irregularities may give rise only to
those penalties not equivalent to a criminal penalty that
are provided for in paragraph 1, provided that such penal-
ties are essential to ensure correct application of the rules.

Article 6

1.  Without prejudice to the Community administrative
measures and penalties adopted on the basis of the
sectoral rules existing at the time of entry into force of
this Regulation, the imposition of financial penalties such
as administrative fines may be suspended by decision of
the competent authority if criminal proceedings have
been initiated against the person concerned in connection
with the same facts. Suspension of the administrative
proceedings shall suspend the period of limitation
provided for in Article 3.

2. If the criminal proceedings are not continued, the
suspended administrative proceedings shall be resumed.

3.  When the criminal proceedings are concluded, the
suspended administrative proceedings shall be resumed,
unless that is precluded by general legal principles.

4.  Where the administrative procedure is resumed, the
administrative authority shall ensure that a penalty at least
equivalent to that prescribed by Community rules is
imposed, which may take into account any penalty
imposed by the judicial authority on the same person in
respect of the same facts.

5. Paragraphs 1 to 4 shall not apply to financial penal-
ties which form an integral part of financial support
systems and may be applied independently of any
criminal penalties, if and in so far as they are not equiva-
lent to such penalties.

Article 7

Community administrative measures and penalties may
be applied to the economic operators referred to in
Article 1, namely the natural or legal persons and the
other entities on which national law confers legal capacity
who have committed the irregularity and to those who are
under a duty to take responsibility for the irregularity or
to ensure that it is not committed.
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TITLE III
Checks

Article 8

1. In accordance with their national laws, regulations
and administrative provisions, the Member States shall
take the measures necessary to ensure the regularity and
reality of transactions involving the Communities’ finan-
cial interests.

2. Measures providing for checks shall be appropriate
to the specific nature of each sector and in proportion to
the objectives pursued. They shall take account of existing
administrative practice and structures in the Member
States and shall be determined so as not to entail exces-
sive economic constraints or administrative costs.

The nature and frequency of the checks and inspections
on the spot to be carried out by the Member States and
the procedure for performing them shall be determined as
necessary by sectoral rules in such a way as to ensure
uniform and effective application of the relevant rules and
in particular to prevent and detect irregularities.

3. The sectoral rules shall include the provisions neces-
sary to ensure equivalent checks through the approxima-
tion of procedures and checking methods.

Article 9

1. Without prejudice to the checks carried out by the
Member States in accordance with their national laws,

regulations and administrative provisions and without
prejudice to the checks carried out by the Community
institutions in accordance with the EC Treaty, and in
particular Article 188c¢ thereof, the Commission shall, on
its responsibility, have checks carried out on:

(a) the conformity of administrative practices with
Community rules;

(b) the existence of the necessary substantiating docu-
ments and their concordance with the Communities’
revenue and expenditure as referred to in Article 1 ;

(c) the circumstances in which such financial transactions
are carried out and checked.

2. In addition, it may carry out checks and inspections
on the spot under the conditions laid down in the sectoral
rules.

Before carrying out such checks and inspections, in accor-
dance with the rules in force, the Commission shall
inform the Member State concerned accordingly in order
to obtain any assistance necessary.

Article 10

Additional general provisions relating to checks and
inspections on the spot shall be adopted later in accor-
dance with the procedures laid down in Article 235 of the
EC Treaty and Article 203 of the EAEC Treaty.

Article 11

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the
European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 18 December 1995.

For the Council
The President
J. BORRELL FONTELLES



